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23 March 2011
Alta Marais
The Registrar of Pension Funds

Financial Services Board

PO Box 35655

Menlo Park

0102

E-mail address: altam@fsb.co.za 
Fax: 012 347 0874
Dear Alta






IRF Ref No: 1116
Dear Alta

RE:
CONSUMER PROTECTION ACT NO. 68 OF 2008

The Legal and Technical Committee of the Institute of Retirement Funds formed a workgroup to deal with the Consumer Protection Act, 2008 ("CPA").  The workgroup has identified certain issues that may be of particular interest to the Financial Services Board and/or require the FSB to give guidance to the retirement funds industry.  The issues are listed below:

1. Government Notice no. 898 dated 11 October 2010 published in Government Gazette no. 33621 imposes a threshold of R3million annual turnover or asset value on juristic persons, which are then excluded from the definition of "consumer" for purposes of the CPA.  The workgroup is of the view that the R3million threshold applies to an umbrella fund as a whole rather than to each of the sub-funds associated with each participating employer, which means that these sub-funds do not enjoy the consumer protection that would otherwise have been afforded to them by the CPA had the sub-funds had assets of less than R3million.

2. Section 22 of the CPA imposes on funds an obligation to ensure that all information is in plain and understandable language.  The workgroup is of the view that this will include the rules of funds, and possibility all other information to which fund members are entitled, such as annual financial statements and valuation reports.  Section 26 of the CPA requires a fund (as a supplier of services) to provide a written record of each transaction to the consumer (fund member, pensioner or Section 37C beneficiary).  It is not clear whether the plain language requirement means that such written record and communication must be in the home language of the consumer.  Any guidance from the FSB in this regard (possibly in the current review of circulars PF86 and 90 that is underway) would be much appreciated.  In addition, the FSB and SARS are asked to consider where an expedited or special process is possible for dealing with registration and approval of revised rules or rule amendments to ensure funds' compliance with the CPA with effect from 31 March 2011 (being the effective date of the CPA).
3. Section 69 of the CPA lists a number of fora to which the consumer has a right to refer a grievance in order to enforce consumer rights.  There is a concern that this could result in forum shopping and a referral of the same dispute to a number of foray, including the Pension Funds Adjudicator.  The workgroup is of the view that issues relating to retirement funds are more appropriately dealt with by a specialist forum, such as the office of the Pension Funds Adjudicator, and suggests that exemption from Section 69 be sought by the FSB for the retirement funds industry.  Perhaps this could also take into account the enforcement functions of the Commission as detailed in Section 99 of the CPA.
4. Section 78 of the CPA authorises accredited Consumer Protection Groups to initiate class actions.  There is no such provision in the Pension Funds Act, 1958 and alignment with the CPA may be necessary.  Perhaps the FSB could consider including such an amendment to the Pension Funds Act.  .  The attention of the FSB is drawn to Section 94 of the CPA, which tasks the National Consumer Commission with identifying any legislation that conflicts with the CPA and ensuring that relevant amendments to that other legislation are enacted in order to bring that legislation in line with the objectives of the CPA.
5. Section 82 of the CPA deals with industry codes.  It is unclear whether directives issued by the Registrar of Pension Funds would qualify and the FSB may want to consider applying for exemption from the provisions of Section 82 in this regard.
Yours faithfully

Ruwaida Kassim

Chief Executive Officer

Institute of Retirement Funds (SA)
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