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IRF Ref No: 1029
RE:  TREATING CUSTOMERS FAIRLY DISCUSSION PAPER
Thank you for the opportunity given to comment.  
General comments / recommendations are as follows:
1. It would be useful for the FSB to define who they regard as a “customer” for purposes of the initiative.  The FSB has explained in various forums that the key focus is on retail consumers, but this point does not really come through in the Discussion Paper.  Questions we have already been asked include:  Will juristic / institutional customers be regarded as “customers” for these purposes? Will there be recognition of the concept of “sophisticated” investors, particularly where these are not natural persons?
2. Related to 1 above, clarity will be needed on the extent to which the TCF regime will apply to regulated entities that provide products and services to institutional investors – eg. non-retail investment management activities, pension fund administrators, etc.  A specific question that arises, for instance, is whether pension funds themselves (and thus their trustees) will be formally bound by the TCF regime.
3. The background information regarding other jurisdictions (UK and Australia) is instructive, but the FSB should also clarify how these proposals will fit within / complement the broader South African consumer protection regulatory context, for eg. The Consumer Protection Act, National Credit Act, PPI, etc, as well as existing FSB legislation.  This was well explained in the recent FSB TCF workshop, and it would be useful to have the position more broadly communicated. 
4. The regulatory “gap analysis” that Jonathan Dixon mentioned at the workshop as part of the FSB’s way forward, should specifically map existing regulatory obligations that focus on the TCF outcomes, including both FSB and non-FSB legislation.  It should also identify gaps / inconsistencies – including potential regulatory arbitrage opportunities - between different types of regulated entities.  This could be a good opportunity for the FSB to decide how it intends to deal with some of the Consumer Protection Act alignment issues it still needs to address in some of the sector-specific legislation.
5. Related to 4 above, it should be borne in mind that, unlike the FSA in the UK, the FSB’s jurisdiction is confined to the non-banking sector.  As part of the FSB’s planned focus on group and conglomerate supervision, and increased regulatory co-operation, we would encourage engagement with the SARB to seek alignment on the delivery of TCF related outcomes.
6. The regulatory gap analysis should also identify current regulatory provisions which potentially inhibit some of the TCF outcomes.  For example, if ongoing post sales communication and advice is considered necessary, regulations that effectively disallow remuneration for this should be reconsidered.  Another example could include a need to review the tax treatment and / or accessibility limits of certain products.  It is hoped that, as part of the process, the FSB will be open to recommendations from industry for TCF-related improvements to the regulatory framework, as well as suggestions for process improvements within the FSB itself.
7. The “product life cycle” approach to TCF is practical and sensible, but it does create the impression that TCF regulation is to be applied to product suppliers, as opposed to distributors, advisers and other players in the financial services value chain.  The point was well made by Jonathan Dixon in the workshop that, as a result of FAIS, market conduct regulation has been skewed in recent years to focus on intermediaries, to the possible exclusion of product suppliers, and that the TCF regime will seek to “re-balance” this.  Nevertheless, we believe it would be very useful to clarify the expectations the regulator will have of all FSB regulated entities, not just traditional product suppliers.  Although FAIS addresses some of the TCF outcomes (eg. advice) quite extensively, this is not to say that intermediaries, for example, do not have a key role to play in ensuring delivery of the other TCF outcomes.  Most importantly, it should be emphasised that all FSB regulated entities will be required to embed a TCF culture across their organizations.
8. The examples of “conduct unbecoming” in the discussion paper, are focused primarily on ensuring fairness at the level of the individual consumer – which is of course very important.  However, in practice, some of the more difficult TCF decisions that companies face, relate to fairly balancing what may be fair to an individual customer in their specific circumstances, as opposed to what is fair to a broader category of customers.  This debate is often prevalent in the long-term insurance industry, where concepts of cross-subsidisation and “pooling” are inherent in the business and actuarial models.  This is not to say that a “one size fits all” approach to product and service design is justifiable, but there are balances that need to be recognized.  For example, it could be argued that it is unfair for an insurer to spread the costs of its underwriting department across an entire class of risk policies, as some policies undergo far more intensive underwriting processes than others; or that it is unfair to spread the administrative charges for investment portfolio switching across a class of investment policies as some policyholders switch more frequently than others  – conversely it is not tenable to design “bespoke” charging structures based on the services a particularly policyholder uses.  Although the TCF outcomes do talk to targeted “groups” of customer, the framework recognize that TCF should not be interpreted to require unrealistic individual or very narrowly segmented flexibility in product and service design.  
9. At the FSB’s TCF workshop, Jonathan Dixon concluded with a very useful sketch of high level “next steps” in the FSB process.  This should be communicated more broadly.  The proposal to develop a “base line” position, against which TCF implementation progress can be measured, is a particularly welcome one.
10. There is likely to be industry concern regarding potential retrospective effect of the TCF requirements – particularly where “legacy” products and processes are concerned.  The FSA speakers at the workshop cited various examples of “redress” that the FSA had imposed in respect of past practices, although the FSB Discussion Document is silent on this.  It would be unfortunate if TCF were to be perceived by the industry as a planned tool for redressing the actual or perceived “wrongs” of the past (eg. Statement of Intent, part 2), rather than a forward-looking approach.  This is not to say that a concerted effort should not be made to find solutions to legacy challenges, or that unacceptable historic practices should be permitted to continue with impunity, but a sensible balance – with constructive engagement – should be sought.  The FSB should make its position on the retrospectivity / redress aspects clear. 

A few specific comments on the Discussion Paper content:

1. At various points, the Paper emphasizes the need for ease of switching between products, including a specific reference to avoiding barriers to “switching providers” in the wording of Outcome 6.  Although unreasonable barriers to switching are clearly unfair, there is also risk of unfairness where a recommendation to switch might not be appropriate.  Care should be taken not to elevate ease of switching to a “fairness indicator”, as this could lead to abuse of the principle.

2. The point is made that differences in format and content of disclosure can make comparisons difficult.  This is accepted, but needs to be weighed against competition considerations. 

3. “Underwriting at claim stage” is highlighted as an example of unbecoming conduct.  Clearly this is the case where it leads to reasonable expectations being disappointed.  It should however be borne in mind that, where properly done, minimal up front underwriting can actually result in fairer outcomes than applying rigorous up front processes to target markets where this would render a product unaffordable. As with many of the “conduct unbecoming” examples, it is sometimes difficult to make clear value judgments and the emphasis needs to be on striking fair balances. As mentioned above, in some instances, this will require balancing individual fairness with “collective” fairness across appropriate groups of consumers.

4. Reference is made to using “claims ratios” as potential indicators of fair treatment.  This will only be feasible if care is taken to define measures appropriately, and to avoid inappropriate, one-size-fits all interpretation (“apples must be compared with apples”).

Conclusion:

There is a concern at the possibility of regulatory arbitrage if this framework is not applied to all financial services, not just those regulated by the FSB, and suggest that we recommend that the FSB engage with the other regulators (particularly SARB) to introduce similar frameworks.
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