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27 May 2010
Mr Keith Engel 

Chief Director: Legislative Tax Design

The National Treasury

Private Bag X115
Pretoria

0001

Fax: 012 315 5516
Per e-mail: Keith.Engel@Treasury.gov.za 

IRF Ref No: 1026
Dear Sir

Re: Withdrawal from a retirement annuity fund upon emigration

An amendment was made to the definition of "retirement annuity fund" in the Income Tax Act, 1962, by the Taxation Laws Amendment Act, 3 of 2008, (published in the Government Gazette 31267 of 22 July 2008).

This amendment provides that " a member who discontinues his or her contributions prior to his or her retirement date shall be entitled to: ....the payment of a lump sum benefit contemplated in paragraph 2(b)(ii) of the Second Schedule where that member emigrated from the Republic and that emigration is recognised by the South African Reserve Bank for purposes of exchange control."  

There have been requests from foreign nationals temporarily resident in South Africa (“SA”) for lump sum withdrawals from retirement annuity funds upon their return to their home country. There is therefore a need for the Income Tax Act to change to allow such foreign nationals the same privileges as an “emigrant” upon leaving South Africa to return to his/her home country.

Unless the definition of retirement annuity fund is amended a foreign national who is just temporarily in SA and took out membership with a retirement annuity fund won’t be able to withdraw from such fund since he does not qualify to emigrate from SA. 

The Exchange Control Manual on the Reserve Bank website contains a Glossary with the following definitions:   

"EMIGRANT means a South African resident who is leaving or has left the Republic to take up permanent residence in any country outside the CMA."

From this definition it is clear that a foreign national who is temporarily in SA with the intention to return to his/her home abroad after his/her stay in SA cannot be a permanent resident (see next definition) in order to emigrate and qualify to withdraw from a retirement annuity fund.

"RESIDENT means any person (i.e. a natural person or legal entity) who has taken up permanent residence, is domiciled or registered in the Republic….” 

From this definition it would appear that someone will qualify as a SA resident if he/she obtains a permanent residency permit, but not just with a temporary work permit or student visa. See the definition of foreign national and non-resident and of CMA:

"FOREIGN NATIONALS mean natural persons from countries outside the CMA who are temporarily resident in the Republic, excluding those on holiday or business visits."

"NON-RESIDENT means a person (i.e. a natural person or legal entity) whose normal place of residence, domicile or registration is outside the CMA."

“CMA means the Common Monetary Area, which consists of Lesotho, Namibia, South Africa and Swaziland.”

The following is thus requested from National Treasury:

1.
Clarity on National Treasury’s view as to whether or not foreign nationals temporarily resident in South Africa should benefit from the lump sum withdrawal from a retirement annuity fund upon their return overseas.

2.
If so, whether and when the definition of “retirement annuity fund” could be changed to also allow withdrawals for such foreign nationals as defined in the Excon Manual when they leave SA to return to their home country. 

Yours faithfully

Ruwaida Kassim 

Chief Executive Officer
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