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05 May 2010
Nathi Nxele
SARS

P O Box 402 

Pretoria 

0001 

E-mail: nnxele@sars.gov.za
Fax: 012 422 4952

IRF Ref No: 1025
Dear Sir

RE:   PARAGRAPH 2B OF THE SECOND SCHEDULE    
Thank you for your email dated 25 February 2010 in reply to our letter dated 19 February 2010.

 

We note that you have requested members to provide actual case details.

 

We have not received actual case details from members, however our members have requested that we again note that this is an issue of practical concern in relation to pre 13 September 2007 orders which accrue after 1 March 2009.

Background:

In relation to pre 13 September 2007 orders which accrue on or after 1 March 2009, the current policy and practice in terms of the SARS letter dated 4 November 2009 is for neither the non-member spouse nor the member spouse to pay any tax.  

Currently SARS systems are set up to provide nil tax directives in respect of those orders in the name of the non-member spouse. The mistake in the legislation causes the non-member spouse to be the taxpayer instead of providing an exemption to both the member and the non-member spouse.

Paragraph 2B however deems the member to be the taxpayer if the award is not deducted from the minimum individual reserve. 

It is our submission that Treasury would not have wanted to impose tax on a member merely because the non-member spouse delayed and failed to exercise his/her right to claim payment or transfer of his/her award earlier than the date on which benefits accrued to the member. Therefore it is submitted that pre 13 September 2007 orders which would be taxable under paragraph 2B will also fall within the scope of the practice set out in the letter dated 4 November 2009.

The legislation to give effect to the current policy and practice is only expected in the next legislative cycle.

The following is therefore requested:

●
Guidance in the interim as to whether the 4 November 2009 letter applies to pre 13 September 2007 orders which  may be interpreted as taxable under paragraph 2B and which would have been taxable under paragraph 2(b) had the non-member spouse not delayed claiming his/her award until benefits accrued to the member. 

· Confirmation that when funds apply for directives on pre 13 September 2007 divorce awards which accrue on or after 1 March 2009, that SARS will issue a nil tax directive if a directive is requested in the name of the member spouse due to the fact that paragraph 2B may be applicable to the award, taking into account that it is a pre 13 September award which accrues after 1 March 2009, which would fall within Treasury policy to exclude both parties from taxation..

●
 In relation to post 13 September 2007 orders, we will need legislative amendments to paragraph 2B to provide clarity on whether the intention is that in respect of divorces where the non-member spouse only claims his/her portion of the pension interest when the member leaves the fund, the member will be liable for payment of the tax on the non-member’s portion. 

We would appreciate your urgent guidance and confirmation as funds are uncertain how to apply for directives in the above mentioned situations.

Yours faithfully

Ruwaida Kassim 

Chief Executive Officer
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