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16 February 2010
Thulo Ramasimong

SARS

P O Box 402 

Pretoria 

0001 

E-mail: tramasimong@sars.gov.za
Fax: 012 422 4952

IRF Ref No: 1009
Dear Sir

RE:
INCOME TAX: COMMUTATION OF SMALL ANNUITIES

Thank you for your letter of 19 January 2010.

By way of preface, we refer again to our submission to National Treasury attached to our letter to your office dated 12 November 2009 (further a copy is attached for your ease of reference).  This sets out our reasons for proposing legislative amendment.

In response to your points:

1
“Purpose”:

We note that you are considering this point.

2
P2 last paragraph:

We note your view.  We do not take issue with the principle, rather the lack of clarity in its legislative expression.

3
P3 paragraph before “Divorce”:
This is a matter that in the main relates to historical data held by life insurers in respect of existing annuitants who are no longer participants in the funds from which the annuitants originated.  This may have happened through GN 18 purchases, transfers of business in terms of Section 14 of the Pension Funds Act or liquidations of retirement funds.  Some of these events happened many years ago, and retirement funds involved, in some cases, may no longer exist.

Our concern is that some pensioners may not be able to exercise the facility of commutation through lack of data, and that this would be applicable more to recipients of conventional annuities than recipients of living annuities.

You commented, at the last meeting with the IRF on 22 January, that SARS would hold information on previous commutations (including amounts involved) by the taxpayer.  Could this be leveraged to provide a solution?

We should like, with your agreement, to copy this correspondence to ASISA for possible comment on the last point.

Yours faithfully

Ruwaida Kassim 

Chief Executive Officer

Institute of Retirement Funds SA
(“ANNEXURE C PROPOSAL”)

VI

ANNEXURE C PROPOSALS : COMMUTATION OF SMALL ANNUITIES
(i)
Problem statement

The definition of “pension fund”, “pension preservation fund” and “retirement annuity fund” in section 1 of the Income Tax Act contain provisions which limit the amount of a member’s retirement interest that may be commuted.  The provision in the definition of “pension fund” for instance provides that:

“(e)
not more than one-third of the total value of the retirement interest may be commuted for a single payment and that the remainder must be paid in the form of an annuity (including a living annuity) except where two-thirds of the total value does not exceed R50 000 or where the member is deceased”.
Similar provisions apply under the definition of pension preservation fund and retirement annuity fund.  These provisions have given rise to interpretative problems of application in two respects:

· In funds where members may have multiple retirement dates and multiple contracts with the fund;  and

· In commutation of annuities already in payment.

SARS has issued an interpretative note Addendum C to GN 16.  In response to correspondence with the IRF, SARS has proposed a further revision to GN 16 contained in a draft for comment.  Both these documents are attached.

Multiple retirement dates and contracts

SARS’ view as expressed in the draft note is as follows:

“In circumstances where there are multiple retirement dates under one fund and the retirement interest under all policies exceed R75 000, an aggregation of current retirement interests with past retirement interests in the fund occurs.  In view of the aggregation in a particular fund the sum of the values of all the policies / contracts in that fund must be calculated to determine whether or not the amount of R75 000 will be exceeded.”

As the note explains, the “retirement interest” is determined at the “retirement date”.  There is, in our respectful view, no indication in the legislation that retirement interests at past retirement dates must be aggregated.  In this regard we attach a letter to SARS that preceded the circulation of the draft note.  This is in our view still relevant.  We draw attention, in particular, to the following extract:

For the interpretation in SARS’ letter to be correct, the legislation would have to provide:

· that not more than one-third of the retirement interest that becomes available to be applied as a retirement benefit at a retirement date may be commuted, unless

· two-thirds of the value of the member’s total retirement interest that becomes available to be applied as a retirement benefit at that retirement date plus two-thirds of the value of the retirement interest that became available for a retirement benefit at any previous retirement date under the fund does not exceed R50 000.

2.
Existing annuities

1 
The interpretation in the draft SARS note indicates that an annuitant may commute an annuity in payment if the value of the retirement interest was below the limit on his/her retirement date.  This requires an examination of the history of the annuitant’s retirement interest in the fund from which the annuity originated.  The annuity may have been effected many years ago in his/her name with an annuity provider quite unconnected with the originating fund.  The probable inability to establish that history will mean that the annuity cannot be commuted even if its value now is below the stipulated limits.

The aim in introducing these raised limits for full commutation was to enable the cashing of impractically small and costly annuities.  The linkage of commutation to a past history that cannot, in many cases, be verified is a hindrance to this aim.

By contrast, the full commutation of small living annuities is possible by reference to limits related to the value of the assets underlying the living annuity contract (paragraph (c) of the definition of “living annuity” in section 1 of the Act).  

2 It is notable, further, that the application of these limits to existing annuities (other than living annuities, which are catered for in a specific definition) is an inference from the provisions dealing with commutation at retirement.

(ii)
Proposal

We propose that:

1 The provisions relating to full commutation in the definitions of “pension fund”, “pension preservation fund” and “retirement annuity fund” be amended along the lines suggested in (i) above, in the cited extract from the IRF letter to SARS.

2 The commutation of small annuities (other than living annuities) in payment be specifically provided for in the Act and that the limits be linked to the valuation of the annuity in payment rather than the retirement interest at retirement date.

(iii)
Nature of business impacted

The interpretation of the full commutation limits provisions will be clarified for funds, fund administrators and annuitants.  Application to existing annuities will be facilitated.

(iv)
Urgency

The need for clarity is urgent.
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