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16 February 2010
Thulo Ramasimong

SARS

P O Box 402 

Pretoria 

0001 

E-mail: tramasimong@sars.gov.za
Fax: 012 422 4952

IRF Ref No: 1008
Dear Sir

RE: PRESERVATION FUNDS 
Kindly note the IRF’s response to your letter dated the 13th January 2010 (Your Reference: 18/20/2/); which for your ease of reference has been incorporated into the summary below. The points raised in your letter and the IRF response is highlighted in green.
GENERAL QUESTIONS:

	No
	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	1
	Is SARS contemplating amending RF 1/98 and addenda to deal with conditions applicable to new pension and provident preservation funds?  [See particularly specific questions 1, 5 and 6 below.]

Alternatively, will SARS instead issue new practice / interpretation notes in respect of these new categories of fund?


	It would, in our view, be better to issue new Notes, especially if new conditions are set before 30 September 2009, while RF 1/98 still applies to “old” preservation funds.


	SARS Response 1:

We will not be issuing any new Notes.  Please consider the definitions as “work-in-progress”.

[IRF Response 1:

We understand that SARS has submitted to National Treasury recommendations for legislative / regulatory changes.  We look forward to an opportunity to comment on these proposals.]




SPECIFIC QUESTIONS:

	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	1
	Subparagraph (a)
	Must the full benefit be transferred from the transferor fund to the preservation fund? Is a split transfer possible to a retirement annuity fund and a preservation fund, or to more than one preservation fund?
	The use of the word “any” in subparagraph (i)(aa) and (i)(bb) may suggest a requirement to transfer the whole amount, but this usage is not consistent through all the instances of eligibility listed. RF1/98 allowed a split translocation to a retirement annuity and a preservation fund, but not to more than one preservation fund. The one withdrawal limitation could be circumvented by allowing split transfers, but from a tax collection perspective the new withdrawal tax regime from 1 March 2009 should see no loss to the fiscus.


	SARS Response 1:

SARS will still allow a split translocation to a retirement annuity fund and one preservation fund as per RF 1/98.

[IRF Response 1:

We believe that this is an issue that must be clarified by amendment to the definitions.]

IRF Response 2:

There is nothing in the definitions which expressly prohibits splitting a withdrawal benefit by transfers to a multitude of other funds, including preservation funds. Clarification by legislative changes is needed.  Pending legislation options available are:

· the Commissioner might determine conditions for approval

· SARS might issue an interpretation note.

Urgent guidance from SARS is needed.

As the IRF mentioned, the word “any” in paragraph (a)(ii) might conceivably be interpreted to mean that the whole benefit must be transferred to the preservation fund.  If this is the intended meaning then it would appear no splitting would be allowable and SARS’ indication that split transfers between retirement annuity and preservation funds are permissible would seem to have no foundation.  This interpretation would also be inimical to transfers after deductions in respect of housing loans and guarantees. This is unlikely to have been the intention.]

SARS Response 2:

Current practice flowing from RF 1/98 is that the gross benefit is transferred to only one preservation fund.  A split transfer is only allowed if the difference is being transferred to a retirement annuity fund.  SARS would prefer a continuation of this practice.
[IRF Response 3:

We note SARS’ preference for a continuation of the practice under RF 1/98.  We understand that this is likely to be in accord with policy considerations, but we question whether the definitions support this.  The definitions of preservation funds allow the Commissioner to set limitations and conditions on approval : this may offer a route, although clarity in the specific provisions of the definitions would be better.]



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	2
	Subparagraph (a)(ii)
	Is a section 14 transfer process necessary or even acceptable for transfers of benefits between preservation funds?
	In the past section 14 of the Pension Funds Act was often used to transfer benefits between preservation funds. Subparagraph (a)(ii)(bb) suggests that such a transfer should now be treated as a withdrawal benefit in terms of the preservation fund rules. Is this the intention? As with 1 above, similar questions arise: must the full benefit be transferred? Could the benefit be split-transferred between more than one preservation fund?


	SARS Response 1:

Such transfers are, in our view, not a transfer of business but rather a transfer of benefits.  As for split transfers – see SARS’ comment in 1 above.

[IRF Response 1:

We note that

· the FSB view on this requires to be canvassed.

· fund rules may determine whether the transfer is a section 14 or benefit transfer

· limitation of split transfers should be clarified by amendment to definitions.]

[IRF Response 2:

SARS’ answer was no.  This now has more support in the changes effected to the definitions of preservation funds.  See letter from the IRF to the FSB.]

SARS Response 2:

Both parties are satisfied that the question has been satisfactorily addressed.



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	3
	Subparagraphs (a)(i)(bb) and (a)(ii)(aa)
	Does reference to “winding-up” refer only to liquidation or could it encompass section 14 transfers if the rules of the transferor fund allow effective termination or partial termination through section 14 process? That is, could a member enter a preservation fund via a section 14 transfer in those circumstances?


	The common meaning is dissolve, cease business, go into liquidation [Oxford Concise Dictionary]. On a narrow reading this would seem to preclude section 14 transfers, even though there is no reference to section 28 of the Pension Funds Act, as there was in RF1/98.
	SARS Response 1: Yes, reference to the winding up refers only to liquidation.

[IRF Response 1:

We suggest that reference be made in the definition to section 28 of the Pension Funds Act to remove all doubt.]

[IRF Response 2:

SARS’ negative answer accepted.]

SARS Response 2:

Both parties are satisfied that the question has been satisfactorily addressed.



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	4
	Subparagraphs (a)(i)(bb) and (a)(ii)(aa)
	In reference to “winding-up” include partial winding-up, e.g., when an employer terminates participation in a multi-employer fund?


	Paragraph 3.1 of RF 1/98 contemplated the possibility of translocation of benefits to a preservation fund where the business of a fund attributable to an employer was wound up in terms of Section 28 of the Pension Funds Act.  It would appear that these subparagraphs of the new definitions do not contemplate partial winding up of a fund as a transaction giving rise to possible transfer to a preservation fund.  As there appears no good reason for this, we believe that these subparagraphs should be amended to allow for transfers in such cases.

[legislative change]


	SARS Response 1:

SEE COMMENT ABOVE.

[IRF Response 1:

We do not understand this comment.  The question is a different one to that in 3 above : does reference to winding up in these paragraphs include termination of an employer’s participation in a fund?  This was allowed and unproblematic in the previous RF 1/98 dispensation and there has been no indication of a policy decision to alter this.  Preventing use of preservation funds by a member on exit from fund caused by the termination of an employer’s participation in the fund could be a serious threat to preservation of retirement savings.  [We note that there may at this point still exist “old” RF 1/98 preservation funds that could accept such translocations without question.  It would be anomalous if this were not the case for preservation funds complying with the new definitions.  Reference to section 28 of the Pension Funds Act in future amendment to the definition would clarify this, since that section encompasses partial terminations of funds.  Pending legislative clarification we suggest that an interpretation note class partial winding up of a fund as included in reference to winding up of a fund.]

[IRF Response 2:

This issue has been addressed in the IRF submission to National Treasury (Annexure C Proposals).]

SARS Response 2:

We are awaiting NT’s response to the IRF’s submission.



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	5
	Sub-paragraphs (b) and (c)
	Will deductions from the member’s benefit in terms of section 37D of the Pension Funds Act affect his ability to transfer the remainder of the benefit to a preservation fund or his ability to take the one withdrawal in the preservation fund?
	This question is prompted by consideration of RF1/98 and addenda thereto, esp. Addendum D.  We cannot see any clear inference from the new definitions that would give a positive answer to the question; unless the use of “any benefit” is interpreted as the full benefit before any deduction. Deductions arising from court orders applied to the member’s minimum individual reserve before the transfer of a benefit to the preservation fund would in any event not constitute deductions from the member’s benefit.


	SARS Response 1:

The member would still be entitled to transfer notwithstanding a section 37D deduction.  The deduction will continue to be regarded as the member’s one-off withdrawal.

[IRF Response 1:

It is not evident from the definitions that a deduction from a transfer benefit constitutes the one withdrawal in the preservation fund.  Further, a condition of the one withdrawal rule is that “not more than one amount contemplated in paragraph 2(b) of the Second Schedule is allowed to be paid to the member during the period of membership…”  Among the possible deductions from the translocated benefit in terms of section 37D of the Pension Funds Act are:

· amounts to amortise housing loans or guarantees

· compensation due to the employer because of the member’s misconduct

· divorce order amounts

· maintenance order amounts.

None of these amounts, in fact, is first paid to the member, although the deductions may be regarded as applications of the member’s property in all but the divorce award case.  (In some cases the deductions will in any event be effected before any transfer to a preservation fund arises and will therefore not come into question).  Classing a 37D deduction from a translocated benefit as the member’s one withdrawal in the preservation fund will, in our view, require legislative amendments to the definitions.]




	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	5
	Sub-paragraphs (b) and (c)

(continued)
	
	
	[IRF Response 2:

There is nothing in the definitions which explicitly states that deductions from the benefit before or after transfer to the preservation fund constitutes the one withdrawal.

There has been a reference change in paragraph (c) of the preservation fund definitions.  The reference, following the Taxation Laws Amendment Act, 2009 is to 2(1)(b)(ii) of the Second Schedule, which does not cover divorce awards.

This indicates that divorce award payments against preservation fund benefits will not affect the one withdrawal.  This should then apply whether before or after transfer to the preservation fund.

The question remains how other 37D deductions (housing loans, etc.) affect the one withdrawal.  The IRF questioned whether such a deduction (whether before or after transfer) qualifies as payment to the member.

As for Question 1, possible actions are legislation, approval conditions and/or interpretation note.

Urgent guidance from SARS is needed.]

SARS Response 2:

Notwithstanding the payment to a third party, the member is taxed, so technically the payment is deemed to have accrued to the member.

It is therefore our view that payments of this nature, albeit not actually received by the member, accrue to the member.



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	5
	Sub-paragraphs (b) and (c)

(continued)
	
	
	[IRF Response 3:

We would like to confine this question to section 37D deductions other than divorce awards – we deal with the latter in the next question.  The burning question is whether the deduction from the benefit arising from the transferor fund before it is paid into the preservation fund constitutes a one withdrawal.  Is this a payment to the member during membership of the preservation fund?  Following the Taxation Laws Amendment Act, 2009 the prohibition is on “more than one amount contemplated in paragraph 2(1)(b)(ii) of the Second Schedule” being paid to the member during membership of the preservation fund.  This prohibition applies to “each payment or transfer” to the preservation fund.  Even if it is conceded that (and this may be questioned)

· payment of the deduction is to the member

· membership of the preservation fund starts before transfer to the preservation fund has been effected

the deduction is before payment or transfer to the preservation fund, and is therefore not a case of application of 2(1)(b)(ii) to a payment or transfer to the fund.

The question is then whether transfer to the preservation fund is permitted at all in the circumstance.  This is similar to the split transfer question 1.  The practice in terms of RF 1/98 was to allow transfer..  

The Commissioner has the power to set limitations and conditions for approval, but clarity in the specific provisions of the definitions would be preferable.  However, it is our view that from a policy perspective deductions from benefits in the occupational fund should not prevent transfer to a preservation fund nor be treated as the one withdrawal.  This would merely discourage preservation.]



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	6
	Subparagraph (c)
	Section 37D enables divorce orders in terms of section 7(8) of the Divorce Act to be made against the member’s pension interest in a preservation fund. Will payment of such a divorce order constitute the member’s one withdrawal allowance?


	The one withdrawal limitation in terms of the Revenue Laws Amendment Act 2008 refers to amounts contemplated in 2(b) of the Second Schedule paid to the member. This suggests that awards paid to the non-member spouse will not be regarded as the member’s one withdrawal.


	SARS Response 1:

SEE COMMENT ABOVE.

[IRF Response 1:

It is our view that the definition explicitly does not make a divorce award deduction qualify as the member’s one withdrawal.  Addendum D to RF 1/98 also allowed that deduction from the member’s minimum individual reserve would not be regarded as the one withdrawal; most divorce awards under private sector funds are likely to be deductions from the minimum individual reserve before transfer.  It must be noted that there would be issues about the rights of members who transferred to preservation funds on the understanding that divorce awards did not affect their one withdrawal.]

[IRF Response 2:

There is nothing in the definitions which explicitly states that deductions from the benefit before or after transfer to the preservation fund constitutes the one withdrawal.

There has been a reference change in paragraph (c) of the preservation fund definitions.  The reference, following the Taxation Laws Amendment Act, 2009 is to 2(1)(b)(ii) of the Second Schedule, which does not cover divorce awards.

This indicates that divorce award payments against preservation fund benefits will not affect the one withdrawal.  This should then apply whether before or after transfer to the preservation fund.

The question remains how other 37D deductions (housing loans, etc.) affect the one withdrawal.  The IRF questioned whether such a deduction (whether before or after transfer) qualifies as payment to the member.

As for Question 1, possible actions are legislation, approval conditions and/or interpretation note.

Urgent guidance from SARS is needed.]




	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	6
	Subparagraph (c)
(continued)
	
	
	SARS Response 2:

Notwithstanding the payment to a third party, the member is taxed, so technically the payment is deemed to have accrued to the member.

It is therefore our view that payments of this nature, albeit not actually received by the member, accrue to the member.
[IRF Response 3:

Following the Taxation Laws Amendment Act, 2009 the one withdrawal prohibition now provides that “not more than one amount contemplated in paragraph 2(1)(b)(ii) of the Second Schedule” may be paid to the member during the period of membership of the preservation fund.  Paragraph 2(1)(b)(ii) does not include divorce order awards, which are dealt with under paragraph 2(1)(b)(iA).  The prohibition clearly has no reference to divorce orders whether effected against the benefit before or after actual transfer into the preservation fund.]



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	7
	Subparagraph (d)
	Can a member take his one withdrawal from a preservation fund between his normal retirement age and the retirement date in terms of the rules?
	The definition of “retirement date” in the Act suggests that entitlement to a retirement benefit could be after the normal retirement age of 55 in terms of the rules. “Withdrawal interest” relates to a value immediately prior to the date of entitlement to a benefit other than because of attaining the normal retirement age. This indicates that it may be possible to provide a withdrawal benefit between normal retirement age and the actual retirement date in terms of the rules.


	SARS Response 1:

Yes, it is possible to provide for a withdrawal benefit between normal retirement age and actual retirement date in terms of the rules of the fund.

[IRF Response 1:

We would like to see this incorporated in an interpretation note.]
[IRF Response 2:

IRF happy with SARS’ response.]
SARS Response 2:

Both parties are satisfied that the question has been satisfactorily addressed.


	8


	Subparagraph (d)
	Does the member have to retire at the same time as he retires from employment?


	This was a possible inference from RF1/98. The definition of retirement date now indicates that the rules determine retirement. There appears to be no impediment in the preservation fund definitions (or the definition of “retire” in the Second Schedule) to continuing membership of a preservation fund after retiring from employment, or retiring from a preservation fund before retiring from employment, subject to the preservation fund rules provided the minima in the definition of “normal retirement age” are satisfied.  


	SARS Response 1:

No.

[IRF Response 1:

We would like to see this incorporated in an interpretation note.]
[IRF Response 2:

IRF happy with SARS’ response.]
SARS Response 2:

Both parties are satisfied that the question has been satisfactorily addressed.



	No
	Section of definition


	Question
	Initial IRF Comment
	SARS / IRF Dialogue

	9
	Subparagraph 6(a) of the Second Schedule
	Can a tax free transfer be made from a preservation fund to an occupational fund to which the member belongs by virtue of employment, or to a retirement annuity fund?  


	Paragraph 3.4 of RF 1/98 contemplates this possibility of a transfer to an occupational fund but not to a retirement annuity fund.  Subparagraph 6(a) of the Second Schedule contemplates tax free transfer of benefits from a provident preservation fund only to another provident preservation fund and from a pension preservation fund only to another pension preservation fund.  There would appear to be a hypothetical possibility of constructing transfers to other funds in terms of section 14 of the Pension Funds Act and provided there is no accrual in the process achieving a tax free transfer (except from a pension preservation fund to a provident fund).  There would appear to be no reason to create barriers to such transfers.  We propose that such transfers be included in subparagraph 6(a).

[legislative change]


	SARS Response 1:

No, see the provisions of subparagraph 6(a)(ii) and (iv) as amended.  This is effective from the date that the TLA Act of 2008 came into operation.

[IRF Response 1:

We note that the Taxation Laws Amendment Bill, 2009 proposes also to allow tax-free transfers from a pension preservation fund to a pension fund and from a provident preservation fund to a provident fund.  This will resolve the matter.]
[IRF Response 2:

Resolved by the Taxation Laws Amendment Act, 2009.]
SARS Response 2:

Both parties are satisfied that the question has been satisfactorily addressed.



Yours faithfully

Ruwaida Kassim 

Chief Executive Officer

Institute of Retirement Funds SA
2nd Floor Atlas House, 31 Harley Street, Ferndale, Randburg, 2194


P O Box 78870, Sandton, Johannesburg, 2146


Tel: 011-781-4320 Fax: 011-326-3883
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